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Please Direct All Correspondence to Customer Number 20995 



.Applicant 
App. No 
Filed 
For 



Art Unit 



TRANSMITTAL 



Rex Allan Mason 
10/575,960 
April 12, 2006 

AN IMPROVED FLUID TREATMENT 
SYSTEM 



Examiner : Unassigned 



Unknown 



CERTIFICATE OF MAILING 

I hereby certify that this correspondence and all 
marked attachments are being deposited with 
the United States Postal Service as first-class 
mail in an envelope addressed to: 
Commissioner for Patents, P.O. Box 1450, 
Alexandria, VA 22313-1450, on 

November 28. 2007 




homas R. Amo, Reg. No. 40,490 



Mail Stop Amendment 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Transmitted herewith for filing in the above-identified application are the following enclosures: 

(X) Renewed Petition under 37 C.F.R. Section 1 .47(b). 
(X) A copy of Declaration and Power of Attorney. 
(X) Statutory Declaration. 



The fee has been calculated as shown below: 



FEE CALCULATION 


FEE TYPE 




FEE CODE 


CALCULATION 


TOTAL 


1 Month Extension 


I. i7 (a)(1) 






$65 




TOTAL FEE DUE 


$65 



11/30/2007 RNEBRflHT 00000047 10575960 

« I^CsaSSl 60.00 OP 
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* Please Direct All Correspondence to Customer Number 20995 

(X) A check in the amount of $65 to cover the Total Fee Due is enclosed. 
Extension of time is requested by payment of any extension fee. 

(X) Return prepaid postcard. 

Please charge any additional fees, including any fees for additional extension of time, or 
credit overpayment to Deposit Account No. 11-1410. 




Registration No. 40,490 
Attorney of Record 
Customer No. 20,995 
(619) 235-8550 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Applicant 
Appl. No. 
Filed 
For 

Examiner 
Group Art Unit 



Rex Allan Mason 

10/575,960 

April 12, 2006 

AN IMPROVED FLUID 
TREATMENT SYSTEM 

Unassigned 

Unknown 



CERTIFICATE OF MAILING 

I hereby certify that this correspondence and all 
marked attachments are being deposited with 
the United States Postal Service as tlrst-class 
mail in an envelope addressed to: 
Commissioner for Patents, P.O. Box 1450, 
Alexandria, VA 223I3-J450, on 




homas R. Arno, Reg. No. 40,490 



RENEWED PETITION UNDER 37 C.F.R. SECTION 1.47(b) 



Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Dear Sir: 

In response to the Decision on Petition Under 37 CFR L47(b) dated August 31, 2007, in 
which Examiner concluded that Petitioner's previous submission satisfied items 1,3, and 4 and 
did not satisfy items 2, 5 and 6, please find attached the following documents: 

1. A copy of the Declaration and Power of Attorney executed by the inventor. 
(Exhibit 1) 

2. A Statutory Declaration stating that a court of competent jurisdiction in New 
Zealand would, by the weight of authority, recognize Petitioner as the owner of 
the inventions. (Exhibit 2) 

Further attempts to obtain the required documentation required by the Decision on 
Petition of August 3 1 , 2007 resulted in the execution of the Declaration and Power of Attorney 
on October 1, 2007. As noted above, a copy of the executed declaration is attached. 

Even though an executed declaration has now been obtained, a memorandum setting forth 
the proprietary interest in the inventions of the 37 CFR 1.47(b) applicant is attached. 




60.00 QP 



Mb^^J 11/30/2007 RieSSHT 0010094400 



-1- 



Appl. No. : 10/575,960 

Filed : April 12, 2006 



Granting of the present petition is necessary to preserve the rights of the 37 CFP 1.47(b) 
applicant. 

Please charge any additional fees, including any fees for additional extension of time, or 
credit overpayment to Deposit Account No. 11-1410. 

Respectfully submitted, 

KNOBBE, MARTENS, OLSON & BEAR, LLP 



Dated: VV(l^ 



o1 




By: 

ThoWas R. Arno 
Registration No. 40,490 
Attorney of Record 
Customer No. 20,995 
(619) 235-8550 



4495102 
110207 
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EXHIBIT 1 




Pagel I ^ JUy Anomc/s Docket No. JAMES 117.002APC 



ION AND POWER OF ATTORNEY - USA PATENT APPLICATION 



As a below nan\ed invemor, I hereby declare Uiat: 

My residence, post office address and citizenship are as stated below next to my name; 

I believe I am the original, first and solo inventor of the subject matter which is claimed and for which a patent is 
sought on the invention entitled AN IMPROVED FLUID TREATMENT SYSTF-M. the specification of which: 

■ was described and claimed in PCT International Application No. PCT/NZ2004/000249 

filed on October 12, 2004 and as amended wdar PCT Article \9 on _ ("any) 

and/or under PCT Article 34 on Of any)- 



I hereby stata that I have reviewed and miderstand the contents of the above identified spacification, 
including the claims, as amended by any amendment referred to above; 

1 acknowledge the duty w disclose information which is material lo ihe patentability of this application in 
accordance with Title 37, Code of Federal Regulations, § 1.56; 

I hereby claim foreign priority benefits under Title 35. United States Code, § 119 of any foreign 
application{s) for patent, design or inventor's cenif.cato or any PCT intematiotial 

have also identified below any foreign application(s) for patent, design or inventor's certificate o any PCT 
Wemational applieaUon(s) designating at least one country other than Ae United Stages of Amenca filed for the 
same subject matter having a filing date before that of the applicBtion(s) of which pnonty is claimed. 

PRIOR FOREl fiN APpUCATIQNfS^ 



COUNTRY (OR 
FNDICATE IF PCT) 


APPLICATION 
NUMBER 


DATE OF FILING 
(day, month, year) 


PRIORITY CLAIMED 
UNDER35U.S,a§U9 | 


New Zealand 


528593 


Ociober 13, 2003 


Iyes noq~| 








□ YES NOQ 1 

— n 



I hereby claim the benefit under Title 35. United States Code. § 120 of any United Sta es wl'cauon s) 
listed below, and insofar as the subject mener of each of the claims of rtds application is not ^''^^''fi^J 'J^J^'^ 
United States application in the manner provided by the first paragraph of Tit e 35, /^^^^^f 
acknowledge the duty to disclose to the U.S. Patent and Trademark Offlce all biformation ^°^J» !° ^^^^^ 
maierlal to patentabHity as defined in Title 37. Code of Federal Regulations, ,V,;«. ^^ich bec^^^ 
between the filing date of the prior application and the national or PCT international fihng date of thu. application. 



yrinr U.S.A. App\ication(9l 

.Application No.: 



Filing Date: 



Status: 



POWER OF ATTORNEY: 1 hereby appoim the registranU of Knobbe. Martens, Olson & Bear LLP, 2040 Main 
Sfreet:Fou,teeath Floor. Irvine. CalifonS 92614. Telephone (949) 760-0404. Customer No. 20.995. 
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I hereby declare thai all statements made herein of my own knowledge are true and that all statements made 
on infonmtion and belief are believed lo bo truci and further (hat these siatcm.nw were made with ^^^^ W 
that willf^jl false siatcmenls and ihc like so made are punishable by fme or imprisonment, or boj. ""^^f S^^t on 
1001 of Title 18 of the United Slates Code and thai such WUIH fols^ statements may jeopardise the validity of the 
application or any patent issued thereon. 



Full name of sole or first invemor: Allan Msion ^ — _ ^ _ 

^y^jC^ Day 0\ Month Year 



Inventor's signature 
Residence (city and couniry): ifa^Sh. New Zealand 

Citizenship: New 



Post Office Address: _J 




; w Zealand 



Send CorreapondencB To: 
KNOBBE, MARTENS, OLSON & BEAR, LLP 
Customer No, 20,995 



327B8B5 
010607 



EXHIBIT 2 



IN THE MATTER OF United 
States of America Patent 
Application Nos. 10/576.705 and 
10/575,960 

« 

I 
t 



STATUTORY DECLARATION • 

I 
I 

■ 

I 

I 
I 

I 

< 

I, CERI PETER KESTON WELLS of Hamilton, Barrister and Solicitor of the Higti 
Court of New Zealand and Registered Patent Attorney, solemnly and sincerely 

I 

declare that: ! 

1 .0 introduction 

1 .1 Eliminator Holdings Limited ("EHL") is the Applicant in the following patent 
applications'. ', 

■ 

US Application No. 10/576,705 i 
Anti-Foaming Device filed 20 April 2006, claiming a priority date of !21 
October 2003 based on New Zealand Patent No. 529066; and 

i 

I 

I 

US Application No. 10/575.960 

An Improved Fluid Treatment System filed 12 April 2006, claiming a 
priority date of 13 October 2003 based on New Zealand Patent No. 
528893. 

■ 
■ 

("the US Patent Applications") 

* 

1 .2 Rex Allan Mason ("the Inventor") is the inventor of the inventions generally 
described in the US Patent Applications ("the Inventions"). 




1 .3 EHL has provided the United States Patent and Trade Mark Office ("USPTO") 
with details of an Intellectual Property Agreement dated 1 6 February 2004 i 
("the IP Agreement") between EHL and the Inventor, from which EHL asserts 
that it has the required proprietary interest in the inventions for EHL to be the. 
applicant in respect of the US Patent Applications. 



1 .4 The IP Agreement does not specrfically refer to the underlying priority patent 
applications, despite the fact that the priority patent applications was filed prior 
to the IP Agreement being signed. USPTO has therefore required that EHL 
demonstrate that it has a valid proprietary interest in the US Patent i 
Applications and the Inventions. ! 

t 

1.5 Based on the facts of this matter, a court of competent jurisdiction in New 
Zealand would, by the weight of authority, recognise EHL as the owner of the 
Inventions. j 

2.0 Background 

2.1 EHL was previously called "Vergence Holdings Limited" CVHL"). 

2.2 The patent applications which EHL relies on for the priority dates relating to 
the US Patent Applications were as follows: 

New Zealand Patent Application No. 529066 
Anti-Foaming Device, filed 21 October 2003; and 



New Zealand Patent Application No. 526893 | 

I 

An Improved Fluid Treatment System, filed 1 3 October 2003. ' 



("the New Zealand Patent Applications") 



2.3 The Inventor was fully aware that the New Zealand Patent Applications would 
be filed in the name of VHL, and the Inventor was actively involved in the 
preparation of patent specifications for the New Zealand Patent Applications. 



2.4 



At no time did the Inventor oppose the New Zealand Patent Applications or 
challenge EHL's right to own the New Zealand Patent Applications, the 
Inventions, or the intellectual property therein. 



2.5 The New Zealand Patent Applications have now been granted and have 
issued in the name of EHL. 

3.0 The Assignment Agreement 

3.1 On 1 6 Febmary 2004 (i.e. after the New Zealand Patent Applications were ■ 
filed), VHL and the Inventor entered into the IP Agreement. A copy of the IP . 
Agreement is attached to this Declaration and marked with the letter "A". 

3-2 Pursuant to clause 1 .0 of the IP Agreement, the parties agreed: 

"Rex shall sell and Vergence shall purchase all intellectual property rights 
in the Eliminator, (including but not limited to prototypes, drawings, plant, 

« 

and concepts) and related technology existing at the date of signing this 
agreement." 

[In the Agreement,. "Rex" refers to the Inventor, and "Eliminator" refers to the 
Invention.] ' 

I 

3.3 Pursuant to clause 2.0 of the IP Agreement, the parties agreed that: | 

I 
I 

« 

"The purchase price for the intellectual property rights in the technology 
described above shall be $1.00 payable upon the signing of this 
agreement. In addition, Vergence will grant to Rex the option to purchase 
9100 shares at a price yet to be determined by the Vergence Board pf 
Directors. The Board will determine the share price within 12 months Of 
signing of this agreement and Rex will have the option to purchase tt^ie 
shares at this price for a period of two years, from the signing of this 
agreement. At the end of the two year period this option if not taken up by 
Rex will expire." 

* 

3.4 The sum of $1 .00 was paid to the Inventor and receipt was acl<nowledged by . 
the Inventor in writing. A copy of that acknowledgement is attached and 
marked with the letter "B". 



3-5 The share price referred to in clause 2.0 of the IP Agreement was fixed at 
$1.00 per share on 16 February 2004. A copy of that resolution is attached 
and marked with the letter "C". 

4 

3.6 The Inventor subsequently agreed to purchase 9,100 shares in EHL's parent , 
company, Vergence Limited ("VL"), in full satisfaction of the option to purchase 
set out in the IP Agreement A copy of that agreement, dated 24 September 
2004, is attached and marked with the letter "D". 

3.7 The Inventor signed a declaration stating: i 

I 

I 

"I, Rex Allan Mason confinn that that I have disposed of my interest in 
the Intellectual Property in the Eliminator to Eliminator Holdings 
Limited (previously known as Vergence Holdings Limited) and confirm 
that I have no further personal rights to the Eliminator Intellectual 
Property". 

I 

A copy of that declaration is attached and marked with the letter *'E\ • 

4.0 The Refusal to Sign 

4.1 Since early 2007 the Inventor has failed or refused to co-operate with EHL in 
relation to the US Patent Applications. 

4.2 There is a dispute between a trust (of which the Inventor Is a trustee) and VL 
The Inventor has refused to cooperate with EHL in relation to the US Patent; 
Applications and it is apparent this lack of cooperation is intended as a means 
of exercising leverage to settle the dispute between that trust and VL. j 

5.0 The Issue in Relation to the Law in New Zealand 

5.1 The court of competent jurisdiction in New Zealand is the High Court of New 
Zealand. 

5.2 Based on the weight of authority, the High Court of New Zealand would find! 
that EHL had the required proprietary interest in the US Patent Applications. 



There is no issue that all the essential elements of a contract existed between 
the parties. The only Issue is whether the parties intended the term 
"intellectual property in the Eliminator'* in clause 1.0 of the IP Agreement to 
include the subject matter of the New Zealand Patent Applications. The 
answer to that question is "yes", for the reasons set out below. 

When interpreting written contracts, courts in New Zealand will give a term its 
natural and ordinary meaning, having regard to the facts at the time of 
contracting: Investors Compensation Scheme Ltd v West Bromich Building 
Society [1 998] 1 All ER 98 at 11 4 (HL); Soaf Park v Hutchinson [1 999] 2 i 

NZLR74at81-82(CA). i 

I 

I 

I 

I 

In this case: 

I 

5.5-1 The natural meaning of the term ''intellectual property" would include 
patent applications. 

i 

5.5-2 The ''Eliminator is the name which the parties used at the time of the; 
IP Agreement, and continue to use. to describe the overall technology 

to which the Inventions and the New Zealand Patent Applications i 

I 

relate. i 

t 

5.S.3 The New Zealand Patent Applications had already been filed at the j 
time the IP Agreement was signed, with the full knowledge and co- 
operation of both parties. | 

I 

Therefore, both parties would have understood the term 'intellectual property 
In the Eliminator to include the Inventions, the New Zealand Patent ■ 
Applications, the right to claim priority from the New Zealand Patent \ 
Applications, and any patent application filed any where in the worid which 
claimed priority from the New Zealand Patent Applications. 

Consequently, the High Court of New Zealand would, on the weight of 

* 

authority, recognise EHL as the owner of the Inventions, 



AND I MAKE this solemn declaration conscientiously believing the same to be true 
and by virtue of the Oaths and Declarations Act 1957, 



Declared at -^k^r-Ua . Z-«-^U^ ) 

This %^ day of OkJ)*^ ZOon ) 




(Signa 



Before me: 




A Solicitor df the High CoUj:l>«r New Zealand 



T. E WALOEN 

RARRISTPR 'XND SOLiClTOR OF THE 
^ S COOBI OF NEW ZEALAND 

HAMIUTON 



I 
i 



m mm 



t 



EXHIBIT NOTE 



This is tlie exhibit marked "A" referred to in the Statutory Declaration of CERI PETER 
KESTON WELLS made this l^*^ day of OeMi^^ 2007 

I 

before me: 



Jb t-^^ri^i , ^^^^ 

f 




BETWEEN 
VERGENCE HOLD/NGS LIMITED 
("Vergence") 

AND 

REX MASON 
("Reo^'J 



AGREEMENT 



Bea ttie Ricknian Legal (/I^h 

Cor Biyce & Anglesefa Sfreete 
HAMILTON 

Telephone: (07) 83S 0495 
Faosinnlle: (07) 839 1085 



D030eoi2_JNW.n:lab 



m mm * 



THIS AGREEMENT is dated me /(ML . day of febriAa^/ tmt 



PARTIES 



1. VERG6NCE HOLDINGS LIMITED at Hamilton ('VergBnce-) 

2. REX MASON of Hamillon, Manager ("Rex") 




BACKGROUND 
A. 



JJ^^^^ holds 100,000 shares In Verigonoe Technology Llmlfed 

B. Vengeoce has agreed to purchase intellectual property rights from Rex and 
give Rex the optran to purchase shares in Vergence Technology Ltd, (or the 
company incoiporated to oommerciallse Eliminator, in accordance vWth the 
terms of this agreemenL ! 

THIS AGREIEMENT RECORDS that the parties agree as IoHowb: 

I 

1.0 AGREEIWEMT TO «LL 

I 

Rex shall sell and Vengence shall purchase all fntellectual property rights in 
the Bimmator, (Including bul nol limited to prototypes, drawings, plant and 
concepts) and related technology existing at the date or signing of this 
agreement, ] 

2.0 PURCHASE PRICE 

The pur<aia»g pflce for the infflnftr.>iia L property ri g hts in J he technology 
ahove shall t>e ^l.oo oayahte upon the signing of this agreement 
In addffion. Vergence "will grant to Rex iJhe option to purchase 9100 shares €(t 
a price yet to be delennined by the Vergence Board of Directors. The Board 

will detenmine the share price vwthin 12 montfts of signing of this agreement. 

and Rex will hav6 the option to purchase the shares at this price for a period 

of \Mo year», from the signing of this agreement. At the end of the two year 

penod this option if not taken up by Rex will expire. 

3.0 SETTUEMENT 

I 

3.1 The setuerrient date shall be the date that Rex exercises the option fo 
purctiase shares. 

t 

t 

3.2 Upon settlement: I 

(a) Vergence vAli sign and delrver lo Rex a share transfer In favour 
of Rejc or his nominee for all the shares; 




(b) The shares shall pass to Rex free of oncumbranoes. 



4,6 SHAREHOLDER'S AGREEMENT 

-4.1 Rex shall upon seiiiemenl, enter into and execute a shareholder's 



agreemenl In the fornn now attached. 

Rex agrees lo pmvrde a waiver of the righi to pr^-emption on (he $alle 
of shares by a shareholder wHh regard to the sale of shares to Mank 
Loeffen from Vergence under the terms of the agreement for the sate 
of shares in the Company belween fiAark Loeffen and Verflenoe. 



5.0 .OPTfON TO PURCHASE FURTHER SHARES 

S. 1 If, at any tfme before the expiration of a period of 2 years (or such 
tonger period as may be agreed by Iho parlies) from the date of this 
agreement, the Company sells 100 Eliminator units, then Vergonce 
shall offer Rex an additional 9080 shares In Vergence Technology Ltd, 
(or the company Incorporated lo commercjaljee EliminatoO- 

5,2 The addidonal 9080 share opHon Is oonditlonal upon the first option', 



6.4 The purchase price of the additional 9080 shares will be determined by 
the Verpenoe Board of Directors at the time of sale of the 100* 
Elimfnator, 

t 

5.5 Rex acknowledges that he has had the opportunity to obtain 
independent legal and financial advice with regard to the terms of this 
agreement before signing. 



(2,0), being exendsed. 



5,3 



'3ale' includes sales by an assooidted company, an agent of Vergence 
or a licensee, > 



SIGNED by VERGENCE HOLDINGS ) 
UMfTEO \ 



EXECUTED as an Agreement 




StGMED by REX MASON 



) 




EXHIBIT NOTE 



This is the exhibit marked "B" referred to in the Statutory Declaration of CERI PETER 
KESTON WELLS made this X'^^ day of Q^JpdxJf 2007 
before me: 




A Solicit 



rt of New Zealand 



4 



/6 




EXHIBIT NOTE 



This is the exhibit marked "C" referred to in the Statutory Declaration of CERI PETEiR 
KESTON WELLS made this 2-^^ day Of OUcQxU 2007 
before me: 




/i^lu 'i'o'^^ ^-"'"^ 




EXHIBIT NOTE 



I 



This is the exhibit marked "D" referred to in the Statutory Declaration of CERI PETER 
KESTON WELLS made this ^"^^ day of Oc^^^W 2007 
before me: 




A Soli 



ourt of New Zealand 



« 



I, REX ALLAN MASON as trustee of the Maskay Trust ('Trust") agree to takp a 
9.1% shareholding In Vergence Limited, with immediate effect, in satisfaction of the 
Trust's entitlement to purchase 9,100 shares pursuant to an agreement dated! 16 
February 2004 ("Agreement"). I further agree that should 100 Eliminator units be 
sold, within two years of the date of the Agreement, the Trust will be entitled to 
choose to take up an additional 9.08% shareholding in either Vergence Limited or 
Vergence Technology Umlted. 

We, PHILIP WILLIAM IVIANSON, LESLIE JAMES ROA, PAMELA SUZANNA ROA 

and RUSSELL DOUGLAS FERGUSSON agree to REX ALLAN IWASON exercising 
his option to take up shares in Vergence Limited, and confirm the Maskay Trust's 
right to take up 9.08% of the shares in either Vergence Limited or Vengence 
Technology Limited upon the sale of 100 Eliminator units, on the terms set but 
above. 



DATED this ZA-"^ day of 



2004 i 



SIGNED by: 






O0409024_CTH.rlxUl 
159734-12 



EXHIBIT NOTE 



This is the exhibit marked "E" referred to in the Statutory Declaration of CERI PETER 
KESTON WELLS made this Z^^ day of GcJ^<^q^ 2007 
before me; 




A Solicitor 



Court of New Zeaiand 



To: G D Balry Family Trust and M J Barry Family Trust 



1^ REX ALLAN MASON confirm that I have disposed of my interest in the intellectual 
Property for the Eliminator to Eliminator Holdings Limited (Previously Icnown as 
VengencQ Holdings Limited) and confirm that I have no further personal riahts to Ihe 
Eliminator Intellectual Property. 



DATED this Z^^X day of 




2004 



SIGNED by; 




Rex Allan Mason 



I 

■ 



I 



a 

I 

« 

I 

I 
I 

I 



